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Before Sinms, Quinn and Wendel, Adm nistrative Trademark
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Qpi ni on by Quinn, Adm nistrative Trademark Judge:

An application was filed by Heather Gournet Cafée, Inc.
to register the mark RAI NBOW BLEND (“BLEND’ di scl ai med)
for, as anended, “specialized roasted Arabica chocol ate,
coconut, rum and vanilla coffee beans avail abl e through
conput er communi cations and interactive television.”h—-I

The Trademark Exam ning Attorney refused registration

under Section 2(d) of the Trademark Act on the ground that

! Application Serial No. 75/706,467, filed May 12, 1999, alleging
dates of first use of April 15, 1999.
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applicant’s mark, when applied to applicant’s goods, so
resenbl es the previously registered mark RAINBOWVfor a
vari ety of goods, including “coffee”q hnd “vegetabl e based
coffee Iightener,”3[hs to be likely to cause confusion.
Both registrations are owned by the sane entity.

When the refusals were nmade final, applicant appeal ed.
Applicant and the Exam ning Attorney filed briefs. An oral
heari ng was not requested.

The Exam ning Attorney maintains that applicant’s nmark
is domnated by the term “RAINBON that is identical to the
entirety of registrant’s mark RAINBOW Thus, according to
the Exam ning Attorney, the marks are substantially
simlar. The Exam ning Attorney al so contends that the
goods are legally identical (coffee) or related (coffee and
coffee lightener). In connection therewith, the Exam ning
Attorney submtted third-party registrations show ng that
the sane entity registered the same mark for both coffee
and coffee creaners. The Exam ning Attorney al so was not
persuaded by applicant’s argunents that purchasers are
sophi sticated and that there have been no instances of

actual confusi on.

2 Registration No. 1,737,921, issued Decenber 8, 1992; conbined
Sections 8 and 15 affidavit fil ed.
3 Regi stration No. 1,220,190, issued Decenber 14, 1982; combi ned
Sections 8 and 15 affidavit fil ed.
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Applicant argues that there is a difference between
the overall commercial inpressions that the marks convey to
the relevant public. Wthout any support, applicant
asserts that registrant’s mark is weak. Applicant also
contends that the goods nove in different channels of
trade, applicant’s being sold online, whereas registrant’s
are sold in grocery stores and supernmarkets. Further,
appl i cant contends that purchasers of its coffee are
sophi sticated, and that there have been no instances of
actual confusion between the marks. Applicant submtted an
excerpt fromits Wbsite.

Qur determ nation under Section 2(d) is based on an
analysis of all of the facts in evidence that are rel evant
to the factors bearing on the |ikelihood of confusion
issue. Inre E |. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). In any likelihood of
confusion analysis, two key considerations are the
simlarities between the marks and the simlarities between
t he goods.EI Feder at ed Foods, Inc. v. Fort Howard Paper Co.,

544 F.2d 1098, 192 USPQ 24 (CCPA 1976).

* The fact that in this case the cited registrations |ist

nuner ous goods ot her than coffee and coffee |lighteners is of no
monent. Li kelihood of confusion may be found on the basis of any
one itemlisted in the identification of goods. See: GCeneral
MIlls Fun Goup, Inc. v. Tuxedo Monopoly, Inc., 204 USPQ 396
(TTAB 1979), aff’d, 648 F.2d 1335, 209 USPQ 986 (CCPA 1981).
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I nsofar as the marks are concerned, we stress that we
have considered the marks in their entireties, including
the disclainmed term “BLEND’ in applicant’s nmark. However,
“there is nothing inproper in stating that, for rational
reasons, nore or |ess weight has been given to a particular
feature of a mark, provided [that] the ultinate concl usion
rests on consideration of the marks in their entireties.”
In re National Data Corp., 753 F.2d 1056, 224 USPQ 749, 751
(Fed. Gr. 1985). For exanple, “that a particular feature
is descriptive or generic with respect to the invol ved
goods or services is one commonly accepted rationale for
giving less weight to a portion of a mark...” [Id. at 751.
In this connection, “RAINBOW is clearly the dom nant part
of applicant’s mark, with the disclainmed generic term
“BLEND’ being relegated to a subordinate rol e because it
has no source-identifying function. This is clearly
reflected by the specinens of record that show the term
“RAINBOWN in bold, thick letters followed by a “TM
designation; the term “BLEND’ appears below in thin
| etters. Moreover, the term “RAINBOW alone would |ikely
be used in calling for applicant’s goods. This dom nant
portion is identical to the entirety of the registered
mark. In re Denisi, 225 USPQ 624 (TTAB 1985)[whil e not

ignoring the caveat that marks nust be considered in their
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entireties when eval uating the chances of their being
confused in the marketplace, where a newconer has
appropriated the entire mark of a registrant, and has added
toit a non-distinctive term the marks are generally
considered to be confusingly simlar].

Applicant woul d have us conclude that the cited mark
is weak, contending that “[a]lny referral to the Tradenark
O fice database woul d reveal the hundreds of Marks
utilizing the mark ‘ RAINBOW and the inherent weakness of
its coverage.” (brief, p. 4) Applicant failed, however,
to make any third-party uses or registrations of record
and, thus, applicant’s contention is wholly unsupported.

In any event, it would appear that registrant’s mark is
arbitrary for coffee and coffee creaners.

Wth respect to the goods, the identification of goods
in one of the cited registrations includes “coffee.”

Al t hough applicant elected to identify its coffee with nore
specificity, it nmust be assuned that registrant’s “coffee”

i ncludes all types of coffee, including the blend of coffee
beans sold by applicant via the Internet and interactive
tel evision. Thus, for purposes of conparing applicant’s
coffee beans with registrant’s coffee in our |ikelihood of

confusion analysis, these goods are virtually identical.
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Applicant’s attenpt to draw a distinction between coffee
and coffee beans falls far short.

The other cited registration includes “vegetabl e
based coffee lightener” which we interpret to mean a coffee
creaner. This product obviously is closely related to
cof fee beans of the type sold by applicant. As pointed out
by the Exam ning Attorney, coffee and coffee creaners are
conplenentary. In this connection, we have considered the
third-party regi strations based on use which the Exam ni ng
Attorney submtted. The registrations show the sane marks
registered by the sane entity for both coffee and creaners.
Al t hough these registrations are not evidence that the
mar ks shown therein are in use or that the public is
famliar with them they neverthel ess have probative val ue
to the extent that they serve to suggest that the goods
| isted therein, including coffee and creaners, are of a
ki nd which nmay emanate froma single source. See, e.g., In
re Albert Trostel & Sons Co., 29 USPQ2d 1783, 1785-86 (TTAB
1993); and In re Mucky Duck Mustard Co. Inc., 6 USPQd
1467, 1470 at n. 6 (TTAB 1988).

Applicant’s argunments regardi ng trade channels are not
persuasive. As alluded to above, registrant’s coffee nust

be assuned to nove in all normal channels of trade for such
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goods, including sales on the Internet as in the case of
applicant’s coffee beans.

The goods woul d be purchased by the sane cl asses of
purchasers, nanely ordinary consuners in the genera
public, but applicant contends that consuners of its coffee
beans are sophisticated. More specifically, applicant
contends that its coffee beans are “only avail abl e
interactively, as specialty coffees avail able to gournet
coffee clubs and in conjunction with gournet gifts and gift
baskets...these goods are relatively expensive and only
purchased with a certain amount of care and thought.”
(brief, p. 5

W again are not persuaded by this argunent. Qur view
is that nost purchases of coffee are made with nothing nore
than ordinary care. Even gournet coffee is a relatively
i nexpensive comodity, and is certainly subject to inpul se
purchase. See: Specialty Brands, Inc. v. Coffee Bean
Distributors, Inc., 748 F.2d 669, 223 USPQ 1281, 1282 [when
both products are relatively inexpensive, conestible goods
subj ect to frequent replacenent, purchasers of such
products have been held to a | esser standard of purchasing
care]. To the extent that consuners of gournet coffee and
cof fee beans are nore discrimnating in purchases of their

favorite brew, they nevertheless are likely to be confused
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here as well, given the virtual identity between the marks

RAI NBOW and RAI NBOW BLEND. Consuners familiar with

registrant’s coffee sold under the nmark RAI NBOW woul d be

likely to believe, upon encountering applicant’s mark

RAI NBOW BLEND for coffee, that this mark identified a

vari ant blend of coffee originating fromregistrant.
Applicant’s assertion of no actual confusion between

the marks is without support. That is to say, applicant

has failed to provide any specifics regarding the extent of

use by applicant or registrant of their respective narks.

Thus, there is no way to assess whet her there has been a

meani ngf ul opportunity for confusion to occur in the

mar ket pl ace.

Decision: The refusals to register are affirned.
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